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February 16, 2017 

 

Montana State Legislature       sent via email to: 

Senate  Business, Labor and Economic Affairs Committee   lkeim@mt.gov 

 

RE: SB 223, Prohibition against insurer collecting costs when no duty to defend - NAMIC’s 

written testimony in opposition  

 

Dear Senator Buttrey, Chair; Senator Brown, Vice-Chair; and honorable members of the Senate 

Business, Labor and Economic Affairs Committee: 

 

Thank you for affording the National Association of Mutual Insurance Companies (NAMIC) an 

opportunity to submit written testimony to the Senate Business, Labor and Economic Affairs 

Committee for the February 20, 2017, public hearing on this proposed legislation.  

 

The National Association of Mutual Insurance Companies (NAMIC) is the largest 

property/casualty insurance trade association in the country, with more than 1,400 member 

companies. NAMIC supports regional and local mutual insurance companies on main streets 

across America and many of the country’s largest national insurers. NAMIC members represent 

40 percent of the total property/casualty insurance market, serve more than 170 million 

policyholders, and write nearly $225 billion in annual premiums. NAMIC has 134 members who 

write property/casualty in the State of Montana, which represents 40% of the insurance 

marketplace.  

 

Although NAMIC appreciates and shares Senator Fitzpatrick’s laudable desire to protect 

insurance policyholders from insurance defense costs, NAMIC is opposed to the proposed 

legislation, because it would actually be detrimental to insurance policyholders and would create 

an insurance rate cost-driver that could adversely impact affordability of insurance for 

consumers.  

 

An insuring agreement’s third-party coverage (liability coverage) provision contains an 

indemnification provision (insurer pays for covered liability claims to the extent of the policy 

limits) and a duty to defend provision (insurer provides a defense ,at its own expense, for 

covered third-party liability claims).  

 

Unfortunately, in today’s complex world, determining whether a particular third-party liability 

claim is covered under a policyholder’s insuring agreement isn’t always clear or quickly 

determined. Insurers often have to investigate, sometime quite extensively, into the facts of the 

subject incident to determine if the third-party liability claims is covered by the policyholder’s 

insuring agreement. Additionally, complex legal doctrines and case law add to the challenge 
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faced by insurers when they are trying to determine if the policyholder’s insuring agreement 

provides primary or secondary or excess liability coverage.  

 

Consequently, insurers often are confronted with having to provide the policyholder, in good 

faith, with a defense while they investigate the claim to determine whether or not third-party 

liability coverage and a duty to defend exists. Insurers provide this defense under what is referred 

to as “a reservation of rights”, so that the insurer reserves the right to not indemnify the 

policyholder and to cease providing a defense at the insurer’s expense once a determination is 

made as to whether liability coverage exists for the pending lawsuit.  

         

Naturally, insurers investigate these “reservation of rights” claims as promptly as possible, 

because they are expending significant insurer resources (which are policyholder premium 

payment dollars for mutual insurance companies) providing a defense for a claim that may end 

up not being a covered claim, i.e. no indemnification or defense is owed pursuant to the mutually 

agreed upon terms of the insuring agreement. Of course, insurers balance this business need to 

promptly determine whether coverage exists or not against their duty to make sure that they 

thoroughly and accurately investigate the coverage issue while contemporaneously providing the 

policyholder with a zealous and competent legal defense against the plaintiff’s tort claim.     

 

NAMIC is concerned that the proposed legislation would interfere with and hinder insurers in 

their ability to balance their need to promptly determine coverage with their duty to provide a 

defense for the policyholder/defendant while the coverage investigation proceeds. Current law 

requires the policyholder to reimburse the insurance company for any defense costs incurred on 

behalf of the policyholder, if it is determined that no insurance coverage and duty to defend 

existed pursuant to the insuring agreement.  

 

This legal doctrine is not only well-establish in case law, but it is also consistent with the long-

standing common law doctrine that a party should not be “unjustly enriched” (i.e. receive a 

contractual benefit they are not legally entitled to pursuant to the agreement) by the good faith 

activities of another contracting party. If an insurer was statutorily prevented from being able to 

recover the defense costs they provided in good faith, but which were not contractually owed to 

the policyholder, the policyholder would be “unjustly enriched”, i.e. they would receive a 

contractual benefit (free legal representation) against a legal claim the policyholder should have 

been paying defense costs and attorney’s fees on from day one of the plaintiff’s claim against the 

policyholder/defendant. How is preventing an insurer from recovering the defense costs they 

paid for, which they provided in good faith so as not to prejudice the policyholder/defendant’s 

legal case while the insurance coverage issue was being investigated fair and just? Why should 

the policyholder/defendant be allowed to keep a financial benefit (free defense costs) they are not 

contractually entitled to or equitably entitled to under common law legal doctrine?      

 

Insurance companies have a duty to the collective of their policyholders to not pay claims or 

defense costs that they are not contractually required to pay, because these costs and expenses 

impact their book of business, ability to pay covered insurance claims, and act as insurance rate 

cost drivers that increases insurance rates for policyholders. Consequently, the proposed 

legislation would adversely impact insurance consumers as a collective.    
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NAMIC appreciates that some may believe that this bill will speed up an insurer’s determination 

of coverage, but that is inconsistent with the practical realities of the situation. First of all, 

insurers already have a strong economic incentive to make a coverage determination as soon as 

feasible, because they don’t want to needlessly be paying for legal defense costs if there is no 

coverage, getting involved in a lawsuit where their activities on behalf of the policyholder are 

subject to legal and regulatory review, and having to become the attorney of record for the 

policyholder/defendant in the civil case, where they can only withdraw as counsel upon motion 

and approval of the trial court after demonstrating that the policyholder/defendant’s case will not 

be adversely impacted by a change in legal representation mid-case. 

 

Moreover, the proposed legislation will not change the fact that an insurance company’s attorney 

is ethically required pursuant of Rule 11 not to file a Petition for a Declaratory Judgement on 

Coverage until after the insurer has completed its due diligence investigation of the facts of the 

claims and applicable law on coverage. SB 223 will not change this ethical duty or speed up the 

insurer’s ability to secure a Declaratory Judgement on Coverage.  

 

Additionally, NAMIC contends that the current system works to the benefit of the policyholder, 

because insurers retain exceptional insurance defense attorneys at an hourly rate equal to or 

substantially lower than the hourly rate the average defendant could secure on their own, because 

of their own going/repeat business professional relationship with insurance defense law firms. 

Therefore, the amount a policyholder would have to reimburse the insurer for, if there ends up 

being no coverage, is typically significantly less than the amount they would have paid for their 

own selected and retained attorney. Further, a lot of business variables go into an insurer’s 

decision whether to even seek reimbursement of paid legal defense costs after a determination 

has been made that no duty to defend exists. 

 

For example, is the amount of the attorney’s fees due economically worth collecting on, does the 

policyholder have the resources to repay the attorney’s fees or are they “judgment proof”, and 

what is the professional relationship between the parties. Therefore, reimbursement by a 

policyholder is not a guaranteed thing, but insurers need the discretion to pursue the attorney’s 

fees and costs paid in providing the reservation of rights defense in order to be good insurance 

rate cost-containment professionals for the benefit of all their other policyholders.              

 

For the aforementioned reasons, NAMIC respectfully requests that the Senate Business, Labor 

and Economic Affairs Committee VOTE NO on SB 223. Thank you for your time and 

consideration. Please feel free to contact me at 303.907.0587 or at crataj@namic.org, if you 

would like to discuss NAMIC’s written testimony.  

 

Respectfully, 

 

 
 

Christian John Rataj, Esq. 

NAMIC – Senior Director of State Affairs, Western Region                    

mailto:crataj@namic.org

